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(C) The expansion or modification of 
an existing requirement will be consid-
ered a new requirement where the mag-
nitude of change is significant enough 
to cause a price adjustment of at least 
25 percent (adjusted for inflation) or to 
require significant additional or dif-
ferent types of capabilities or work. 

(D) SBA need not perform an impact 
determination where a new require-
ment is offered to the 8(a) BD program. 

(2) In determining whether the ac-
ceptance of a requirement would have 
an adverse impact on a group of small 
businesses, SBA will consider the ef-
fects of combining or consolidating 
various requirements being performed 
by two or more small business concerns 
into a single contract which would be 
considered a ‘‘new’’ requirement as 
compared to any of the previous small-
er requirements. SBA may find adverse 
impact to exist if one of the existing 
small business contractors meets the 
presumption set forth in paragraph 
(c)(1)(i) of this section. 

(3) In determining whether the ac-
ceptance of a requirement would have 
an adverse impact on other small busi-
ness programs, SBA will consider all 
relevant factors, including but not lim-
ited to, the number and value of con-
tracts in the subject industry reserved 
for the 8(a) BD program as compared 
with other small business programs. 

(d) Benchmark achievement. Where ac-
tual participation by disadvantaged 
businesses in a SIC Major Group ex-
ceeds the benchmark limitations estab-
lished by the Department of Commerce 
for that Major Group, SBA may elect 
not to accept a requirement having a 
SIC code within the Major Group that 
is offered to SBA for award as an 8(a) 
contract. In determining whether to 
accept a requirement in such a case, 
SBA will consider the developmental 
needs of Participants and other antici-
pated contracting opportunities avail-
able to them. 

(e) Release for non-8(a) competition. In 
limited instances, SBA may decline to 
accept the offer of a follow-on or re-
newal 8(a) acquisition to give a concern 
previously awarded the contract that is 
leaving or has left the 8(a) BD program 
the opportunity to compete for the re-
quirement outside the 8(a) BD pro-
gram. 

(1) SBA will consider release only 
where: 

(i) The procurement awarded through 
the 8(a) BD program is being or was 
performed by either a Participant 
whose program term will expire prior 
to contract completion, or, by a former 
Participant whose program term ex-
pired within one year of the date of the 
offering letter; 

(ii) The concern requests in writing 
that SBA decline to accept the offer 
prior to SBA’s acceptance of the re-
quirement for award as an 8(a) con-
tract; and 

(iii) The concern qualifies as a small 
business for the requirement now of-
fered to the 8(a) BD program. 

(2) In considering release, SBA will 
balance the importance of the require-
ment to the concern’s business develop-
ment needs against the business devel-
opment needs of other Participants 
that are qualified to perform the re-
quirement. This determination will in-
clude consideration of whether rejec-
tion of the requirement would seri-
ously reduce the pool of similar types 
of contracts available for award as 8(a) 
contracts. SBA will seek the views of 
the procuring activity. 

(3) If SBA declines to accept the offer 
and releases the requirement, it will 
recommend to the procuring activity 
that the requirement be procured as a 
small business or, if authorized, an 
SDB set-aside. 

[63 FR 35739, 35772, June 30, 1998] 

§ 124.505 When will SBA appeal the 
terms or conditions of a particular 
8(a) contract or a procuring activity 
decision not to reserve a require-
ment for the 8(a) BD program? 

(a) What SBA may appeal. The Admin-
istrator of SBA may appeal the fol-
lowing matters to the head of the pro-
curing agency: 

(1) A contracting officer’s decision 
not to make a particular procurement 
available for award as an 8(a) contract; 

(2) A contracting officer’s decision to 
reject a specific Participant for award 
of an 8(a) contract after SBA’s accept-
ance of the requirement for the 8(a) BD 
program; and 
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(3) The terms and conditions of a pro-
posed 8(a) contract, including the pro-
curing activity’s SIC code designation 
and estimate of the fair market price. 

(b) Procedures for appeal. (1) SBA 
must notify the contracting officer of 
the SBA Administrator’s intent to ap-
peal an adverse decision within 5 work-
ing days of SBA’s receipt of the deci-
sion. 

(2) Upon receipt of the notice of in-
tent to appeal, the procuring activity 
must suspend further action regarding 
the procurement until the head of the 
procuring agency issues a written deci-
sion on the appeal, unless the head of 
the procuring agency makes a written 
determination that urgent and compel-
ling circumstances which significantly 
affect interests of the United States 
will not permit waiting for a consider-
ation of the appeal. 

(3) The SBA Administrator must send 
a written appeal of the adverse decision 
to the head of the procuring agency 
within 15 working days of SBA’s notifi-
cation of intent to appeal or the appeal 
may be considered withdrawn. 

(4) By statute (15 U.S.C. 637(a)(1)(A)), 
the procuring agency head must speci-
fy in writing the reasons for a denial of 
an appeal brought by the Adminis-
trator under this section. 

§ 124.506 At what dollar threshold 
must an 8(a) procurement be com-
peted among eligible Participants? 

(a) Competitive thresholds. (1) A pro-
curement offered and accepted for the 
8(a) BD program must be competed 
among eligible Participants if: 

(i) There is a reasonable expectation 
that at least two eligible Participants 
will submit offers at a fair market 
price; 

(ii) The anticipated award price of 
the contract, including options, will 
exceed $5,000,000 for contracts assigned 
manufacturing SIC codes and $3,000,000 
for all other contracts; and 

(iii) The requirement has not been 
accepted by SBA for award as a sole 
source 8(a) procurement on behalf of a 
tribally-owned or ANC-owned concern. 

(2) For all types of contracts, the ap-
plicable competitive threshold 
amounts will be applied to the pro-
curing activity estimate of the total 
value of the contract, including all op-

tions. For indefinite delivery or indefi-
nite quantity type contracts, the 
thresholds are applied to the maximum 
order amount authorized. 

(3) Where the estimate of the total 
value of a proposed 8(a) contract is less 
than the applicable competitive 
threshold amount and the requirement 
is accepted as a sole source require-
ment on that basis, award may be 
made even though the contract price 
arrived at through negotiations ex-
ceeds the competitive threshold, pro-
vided that the contract price is not 
more than ten percent greater than the 
competitive threshold amount. 

Example to paragraph (a)(3). If the antici-
pated award price for a professional services 
requirement is determined to be $2.7 million 
and it is accepted as a sole source 8(a) re-
quirement on that basis, a sole source award 
will be valid even if the contract price ar-
rived at after negotiation is $3.1 million. 

(4) A proposed 8(a) requirement with 
an estimated value exceeding the appli-
cable competitive threshold amount 
may not be divided into several sepa-
rate procurement actions for lesser 
amounts in order to use 8(a) sole source 
procedures to award to a single con-
tractor. 

(b) Exemption from competitive thresh-
olds for Participants owned by Indian 
tribes. SBA may award a sole source 
8(a) contract to a Participant concern 
owned and controlled by an Indian 
tribe or an ANC where the anticipated 
value of the procurement exceeds the 
applicable competitive threshold if 
SBA has not accepted the requirement 
into the 8(a) BD program as a competi-
tive procurement. There is no require-
ment that a procurement must be com-
peted whenever possible before it can 
be accepted on a sole source basis for a 
tribally-owned or ANC-owned concern, 
but a procurement may not be removed 
from competition to award it to a trib-
ally-owned or ANC-owned concern on a 
sole source basis. 

(c) Competition below thresholds. The 
AA/8(a)BD, on a nondelegable basis, 
may approve a request from a pro-
curing activity to compete a require-
ment that is below the applicable com-
petitive threshold amount among eligi-
ble Participants. 

(1) This authority will be used pri-
marily when technical competitions 
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